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Foreword

The Health and Safety Authority, herein after called the Authority, has prepared this Regulatory Impact Analysis (RIA). 
The purpose of the proposed Safety, Health and Welfare at Work (General Application) (Amendment No. 2) Regulations 2009, in amending the Safety, Health and Welfare at Work (General Application) Regulations 2007 (S.I. No. 299 of 2007) as previously amended by the Safety, Health and Welfare at Work (General Application) (Amendment) Regulations 2007 (S.I. No. 299 of 2007) and the Safety, Health and Welfare at Work (General Application) (Amendment) Regulations 2009 (S.I. No. ??? of 2009), (for ease of reference referred to herein as “the General Application Regulations 2007”), is to substitutute new provisions for Regulation 12 “Emergency routes and exits”, in Chapter 1, Workplace, of Part 2 of the Regulations relating to the Workplace and Work Equipment.
Proposed revised Regulation 12(d) of the Safety, Health and Welfare at Work (General Application) Regulations 2007, as amended, provides that employers must ensure that “the mode of operation of doors or turnstiles on emergency routes and exits is appropriate for the use, equipment and dimensions of the place of work and the maximum number of persons that may be present” and such doors or turnstiles must “be installed, periodically checked and maintained so as to be in proper working order”. This replaces the previous duty in Regulation 12(d) and (e) that employers ensure that “emergency exit doors open outwards and that any sliding or revolving doors that are fitted are not used, or intended to be used, as emergency exits”.

This RIA can be considered a Screening RIA under the terms of the RIA Guidelines “How to Conduct a Regulatory Impact Analysis” (Department of the Taoiseach, 2005).
9 April 2009
1. BACKGROUND, CONTEXT, OBJECTIVES AND OPTIONS

1.1 Background and Context

Proposed revised Regulation 12(d) and (e)
Regulation 12(d) and (e) of the General Application Regulations 2007 currently provide as follows –

“(d) emergency exit doors open outwards,

(e) any sliding or revolving doors that are fitted are not used, or intended to be used, as emergency exits,”.
Those provisions are designed to transpose into Irish law the requirements of Paragraph 4.4 of Annexes I and II to Council Directive of 30 November 1989 concerning the minimum safety and health requirements for the workplace (OJ L393, 30.12.1989, p.1) –

“4.4.

Emergency doors must open outwards. 

Sliding or revolving doors are not permitted if they are specifically intended as emergency exits. 

…………….”,.
The Authority’s guidelines on the General Application Regulations 2007, are brief in relation to Regulation 12 comprising -

“People often fail to appreciate how quickly a fire can spread. It is vital that fire exits are not blocked or obstructed and that any such obstructions are removed without delay. Floor markings and signs should indicate the areas to be kept clear.

The Building Regulations Technical Guidance Document B: Fire Safety provides useful information but where there is a conflict between that Guidance and these Regulations, these Regulations must be followed.”

The general principle of emergency exits opening outwards is widely accepted as an ideal but is complicated by a range of issues such as:

· Manual and automatic (power- operated) doors

· Conflicting criteria where ordinary entrances are used as emergency exits

· Access by the disabled

· Exit onto corridors and final exits

· Limited space for building exits in the exterior part of some buildings

· Low occupancy/low risk situations

· Design of old buildings including those of historical interest

· Misuse of building recesses provided for emergency doors.

It may also be noted that manufacturers provide sliding doors that can open outwards from any position and rotating doors that can be easily converted to outward opening upon application of pressure.

Following a review of the existing provisions, consultation with the Department of the Environment, Heritage and Local Government and, inter alia, taking account of a submission from IBEC in the matter, it is concluded that the current text of Regulation 12(d) does not deal adequately with the wide range of issues that can arise in building design and management. Noting also the widespread application of Technical Guidance Document B (TGB), it was concluded that for the present, this document should remain the principal source of guidance.

Guidance on fire safety issued by the Department of the Environment, Heritage and Local Government has traditionally referenced relevant British Standards. The current TGB permits revolving and automatic doors on escape routes if –
(a) they are automatic doors complying with BS 7036 and either:

(i) they are arranged to fail safely to outward opening from any position of opening, or

(ii) they are provided with a monitored fail safe system for opening the doors if the mains power supply fails, or

(b) swing doors to the required width are provided immediately adjacent.

More recently, BS 9999:2008; “Code of practice for fire safety in the design, management and use of buildings”, has a similar wording in its section 14.2 dealing with acceptable means of escape, i.e. fail safe turnstiles, revolving doors and automatic doors conforming to the relevant part of BS 7036 provided that either:

(a) they are arranged to fail safely in the open position or be easily openable in an emergency, or
(b) outward opening hinged doors of an appropriate width and fastened in accordance with section 16.5.2 are provided immediately adjacent to such doors or turnstiles.
Whilst the Building Regulations (and hence TGB) do not apply to buildings constructed prior to 1 June 1992, the proposed revised Regulation 12(d) will oblige employers using such buildings to consider their arrangements in the context of the guidance document. 
The proposed revised Regulation 12(d) provides that employers must ensure that “the mode of operation of doors or turnstiles on emergency routes and exits is appropriate for the use, equipment and dimensions of the place of work and the maximum number of persons that may be present” and such doors or turnstiles must be installed, periodically checked and maintained so as to be in proper working order. This replaces the previous duty in Regulation 12(d) and (e) that employers ensure that “emergency exit doors open outwards and that any sliding or revolving doors that are fitted are not used, or intended to be used, as emergency exits”.

The proposed revised text is consistent with the principles of risk evaluation and adjusting measures to take account of changing circumstances and adaptation to technical progress. It also reduces potential conflict with the application of the Fire Services Acts.

Finally, the Authority will propose to the Department of Enterprise, Trade and Employment that a submission be made to the EU concerning a review and revision of the Workplace Directive 89/654/EEC of 30 November 1989 regarding doors on emergency exits.

For ease of reference, the current and proposed revised texts of Regulation 12 are as follows –

	Safety, Health and Welfare at Work (General Application) Regulations 2007
	Draft Safety, Health and Welfare at Work (General Application)(Amendment No. 2) Regulations 2009

	Regulation 12 - Emergency routes and exits.

12.
Without prejudice to section 11 of the Act, the Fire Services Acts 1981 and 2003 (No. 30 of 1981 and No.15 of 2003) and other relevant legislation, an employer shall ensure that—

(a) emergency routes to emergency exits and the exits themselves are kept clear at all times and lead as directly as possible to the open air or to a safe area,

(b) in the event of danger, it is possible for employees to evacuate all workstations quickly and as safely as possible, 
(c) the number, distribution and dimensions of the emergency routes and exits are adequate for the use, equipment and dimensions of the place of work and the maximum number of persons that may be present,

(d) emergency exit doors open outwards,

(e) any sliding or revolving doors that are fitted are not used, or intended to be used, as emergency exits,

(f) emergency doors and gates are not so locked or fastened that they cannot be easily and immediately opened by any person who may need to use them in an emergency,

(g) specific emergency routes and exits are indicated by signs in accordance with Part 7, Chapter 1 and such signs are placed at appropriate points and are adequately durable,

(h) emergency routes and exits, and the traffic routes and doors giving access to them, are free from obstruction so that they can be used at any time without hindrance, and

(i) emergency routes and exits requiring illumination are provided with emergency lighting of adequate intensity in case the lighting fails.


	Regulation 12 - Emergency routes and exits.
12.
 Without prejudice to section 11 of the Act, the Fire Services Acts 1981 and 2003 (No. 30 of 1981 and No.15 of 2003) and other relevant legislation, an employer shall ensure that—

(a) emergency routes to emergency exits and the exits themselves are kept clear at all times and lead as directly as possible to the open air or to a safe area,

(b) in the event of danger, it is possible for employees to evacuate all workstations quickly and as safely as possible,

(c) the number, distribution and dimensions of the emergency routes and exits are adequate for the use, equipment and dimensions of the place of work and the maximum number of persons that may be present,

(d) (i) the mode of operation of doors or turnstiles on emergency routes and exits 
is appropriate for the use, equipment and dimensions of the place of work 
and the maximum number of persons that may be present, and

(ii) doors or turnstiles on emergency routes and exits are installed, periodically checked and maintained so as to be in proper working order,

(e) emergency doors and gates are not so locked or fastened that they cannot be easily and immediately opened by any person who may need to use them in an emergency,

(f) specific emergency routes and exits are indicated by signs in accordance with Part 7, Chapter 1 and such signs are placed at appropriate points and are adequately durable,

(g) emergency routes and exits, and the traffic routes and doors giving access to them, are free from obstruction so that they can be used at any time without hindrance, and

(h) emergency routes and exits requiring illumination are provided with emergency lighting of adequate intensity in case the lighting fails.


1.2 Objectives

Proposed revised Regulation 12(d)
The overall objective of the proposed revised Regulation 12(d) is to bring greater clarity to an aspect of the General Application Regulations 2007 that currently is liable to give rise to possible doubt and confusion. It is also intended to provide for closer harmony between the requirements of occupational safety and health legislation and legislation relating to building control and fire safety. In doing so, the objective is also that of reducing the legislative compliance burden at workplace level, while maintaining appropriate and adequate safety and health standards.

1.3 Options

Option 1: Do nothing – As regards proposed revised Regulation 12(d), the continuance of the existing provisions would perpetuate possible conflict, confusion and doubt as to the statutory requirements and the application of appropriate preventive measures.
The do nothing option is not viewed as a realistic option and is included only for the purposes of benchmarking.

Option 2: Advocacy - In general, where lives are at potentially at risk, it is recognised that alternatives to regulation as a stand-alone option are less than appropriate. This was the rationale for the introduction of the Safety, Health and Welfare at Work Act 2005, which creates a framework of responsibilities, and the subsequent redrafting and restructuring of the General Application Regulations 2007 under the Act. In its current statutory role the Health and Safety Authority acts as an advocate of preventive health and safety actions as well as an enforcer for non-compliance with legislation.
A significant amount of the Authority’s work is already assigned to advocacy activities. Therefore, the main alternative to regulation, i.e. advocacy, guidance, support and information campaigns, is already being implemented to an appreciable level.  Advocacy alone can be regarded as a poor model for reform, since information tends to reach only good practitioners who are receptive to awareness campaigns and not those operating with disregard to the regulatory regime. The threat of or existence of sanction is essential in matters of safety, health and welfare at work, as is the follow up enforcement activities such as inspections by the Authority.

Option 3: Self-regulation – This may be described as “the control of activities by the private parties concerned without the direct intervention of the public authorities”. As a stand-alone alternative this is considered unlikely to be effective and therefore not appropriate. The consequences of non-compliance (i.e. possible failure causing serious injury or death to persons) are too severe to exclude the involvement of the Courts in enforcement actions.  

Option 4: Co-regulation – That is to say ‘the control of activities by a combination of private parties and public authorities’. Given the nature of the issue which the proposed Regulations are intended to address, i.e. attempting to bring greater clarity to an aspect of the General Application Regulations 2007 that currently is liable to give rise to possible doubt and confusion and to provide greater harmony between the requirements of occupational safety and health legislation and legislation relating to building control and fire safety and the potential wide variety of potential stakeholders involved, it is considered that co-regulation in this context would not be a viable option.
Option 5: Regulation – The proposed revision of Regulation 12(d) is necessary to ensure coherence between the application of health and safety legislation and the Building Regulations.
Option 6: Regulation plus Advocacy – This option would improve the effectiveness of the proposed Regulations. A package of law, incentive and advocacy is seen as a balanced approach for promoting good health and safety practice. Each element of the package has its advantages; in this case, law when it is enforced, has a powerful incentive effect. The proposed new provisions would be supported by advocacy and awareness campaigns carried out by the Authority. Relevant Codes of Practice could also form part of the advocacy package. In a survey of managers responsible for safety respondents said that laws and codes of practice and Authority inspections are important factors for improving health and safety in their workplaces
. Other research suggests that a mixture of education, incentives, Regulations and enforcement mutually reinforce health and safety standards
.
2.0 COSTS, BENEFITS AND IMPACTS

2.1 General Costs

When trying to estimate the costs of introducing health and safety legislation there are a number of areas that need to be considered. 

Costs indicators for poor health and safety can be relatively straightforward to identify since there are tangible results to occupational illness, accidents and enforcement actions. Indicators on the costs of poor health and safety implementation in industry can be determined as the following:

· Lost time costs

· Plant replacement costs

· Fines

· Liabilities

· Compensation, insurance and legal costs 

· Costs of prohibiting operations

· Inquiries, etc.

Poor attitudes to health and safety result in an overall cost to the Irish economy and society in general. 

Legal costs in relation to health and safety performance relate to two issues: employee claims and enforcement actions. Adverse incidents due to the negligence on the part of an employer could result in insurance claims and civil cases against those responsible as well as prosecutions in the circumstances of statutory breaches. Liability insurance premiums are also likely to be affected by legal actions.
2.2 Direct/Compliance Costs 

As regards proposed revised Regulation 12(d), the changes involved will help to ease the burden of compliance at workplaces by ensuring that the provision of emergency exits, including their number, distribution etc., is risk assessment based, having regard to factors such as the use and dimensions of the workplace as well as the maximum number of persons that may be present. If Regulation 12 remains unchanged many private and public bodies are liable to incur additional expenditure carrying out modifications which will make little difference to the overall risk level or standard of safety protection offered.
2.3 Enforcement Costs 
No additional staffing resources or capital investment is envisaged as a result of operation of the proposed new Regulations. The Authority already carries out enforcement activities in this area and this process will continue under the proposed Regulations. However, operation of the enforcement system will be assisted by more specific, clearer legislation. This can reduce the need for enforcement action up to and including the initiation of prosecution and, where prosecution action is considered necessary, the chances of successful outcome would be enhanced. 

2.4 Indirect/Social Costs 

The indirect or social costs are related to the long term effects of absence from work due to occupational injury or health problems. The objective of occupational safety and health legislation is to eliminate or reduce the rate of accidents at work thereby contributing to reducing costs on workers, employers and on the social security and health systems. The proposed Regulations should be an additional contribution in this regard.
2.5 Identify the Costs of each option 

Option 1: Do nothing: This option would involve no extra costs other than those already currently prevailing.

Option 2: Advocacy: This option would involve costs related to promotional activities and would be a percentage base of the Authority’s annual budget. There would be resource costs of running seminars which, on past experience, would cost in the region of €6,500. Printing and distributing guidance and information may also be a cost factor. However, extensive use of web based information would reduce this cost.

Option 3: Self-regulation: This option is difficult to evaluate qualitatively as it would depend on how proactive the industry would be in self–regulation. However, research indicates that any reduction in enforcement and compliance costs is likely to be at least offset by an increase in the costs of accidents
. 
Option 4: Co-regulation: This option is also difficult to evaluate qualitatively. However, as the Authority currently engages with various representative bodies in order to promote safety, health and welfare initiatives, it is anticipated that there would be no significant cost increase to the Authority.

Option 5: Regulation: From the employer’s perspective, in a survey the majority of respondents believed that health and safety legislation reduced accident related costs and that the benefits of health and safety legislation outweighed its costs
.
Option 6: Regulation plus Advocacy: The main cost associated with this option would relate to the publication of associated guidance or Codes of Practice. Certain revenue would be recouped through publication sales.

2.6 Benefits

There are benefits for employers, employees and the Authority in having the relevant legislation updated and implemented. As regards proposed revised Regulation 12(d), the changes involved will help to ease the burden of compliance at workplaces by ensuring that the provision of emergency exits, including their number, distribution etc., is risk assessment based, having regard to factors such as the use and dimensions of the workplace as well as the maximum number of persons that may be present. Also there will be better coherence in the application of fire safety legislation between the relevant regulatory bodies.
2.7 Identify the Benefits of Each Option

Option 1: Do nothing: This option would be regarded as having no benefits to any of the parties involved as it involves continuing to use outdated legislation that does not meet the needs of modern workplaces either as regards content or scope.
Option 2: Advocacy: This option would provide some benefits in that information, education and guidance would be provided to employments. However, the option would tend to only benefit good practitioners of health and safety and the overall effect would be limited without the potential option of enforcement action and possible appropriate sanction.

Option 3: Self-regulation: Limited benefits would be expected with this option in the absence of both advocacy and potential sanction possibility. 

Option 4: Co-regulation: Co-regulation would have limited benefits in the short term due to difficulties in harmonising the agendas of the various stakeholders. Considerable time, effort and commitment would be required from all parties involved in order to discern, and also maintain, any significant long term benefits. 

Option 5: Regulation: Revised regulation in respect of doors on fire exits has been identified as necessary for the purposes of clarity and the avoidance of conflict with the application of the Building Regulations.
Option 6: Regulation plus Advocacy: This option has improved benefits on Option 5 for all parties involved. The combination of advocacy, incentive and Regulations with the prospect of enforcement by the Authority would be viewed as having the most positive safety and health benefits for all parties involved. 

2.8 Other Impacts

(a) Impacts on National Competitiveness
No negative impact upon national competitiveness is foreseen as similar Regulations relating to emergency exits already apply throughout the EU.

(b) Impacts on Socially Excluded or Vulnerable Groups

It is anticipated that there would be no direct impact on socially excluded or vulnerable groups.

(c) Human Health and Environmental Issues
The proposed Regulations would not have any significant impact on the environment. However, in some cases, measures that seek to ensure safer equipment will prevent accidents occurring which can have positive impacts on the environment. The proposed Regulations would have no direct adverse effect on human health. 

(d) Impacts on Consumers and Competition

The proposed Regulations would not involve any additional impact on consumers as legislation covering emergency exits is already well established. 
(e) Impacts on the Rights of Citizens

The proposed amendment to the Regulations would have no negative impact on the rights of citizens. However, the rights of citizens employed at workplaces where emergency exits are provided operated would be enhanced by the introduction of the proposed Regulations.

(f) Compliance Burdens

As already indicated at paragraph 2.2 above, as regards proposed revised Regulation 12(d), the changes involved will help to ease the burden of compliance at workplaces by ensuring that the provision of emergency exits, including their number, distribution etc., is risk assessment based, having regard to factors such as the use and dimensions of the workplace as well as the maximum number of persons that may be present. If Regulation 12 remains unchanged many private and public bodies are liable to incur additional expenditure carrying out modifications which will make little difference to the overall risk level or standard of safety protection offered.

2.9 Conclusion and preferred option

The do nothing option in regard to fire exits is not regarded as a realistic option for the reasons set out in detail above.
Advocacy would be viewed as having some merits but effects are limited on its own as it usually only has a lasting positive impact on existing good safety and health practitioners. Self-regulation is not considered to be an option as there is no evident industry group or groupings with the capacity to address the entire circumstances. 
For similar reasons it is anticipated that co-regulation is also not a viable option as disproportionately excessive resources in respect of time, energy and commitment would be required on the part of too many stakeholders. As a result is would be unlikely to see any overall sustained and robust safety and health benefits with the introduction of this option and there would be a strong possibility that, in time, the efficiency of co-regulation would become an issue. 
The regulation option for fire exits is necessary for the coherent application of fire safety legislation.
The option of regulation and advocacy, however is the preferred option as it provides a balanced approach and, as previously stated, a combination of education, incentives, Regulations and enforcement has been found to reinforce safety and health standards.
3.0 CONSULTATION

Public consultation in the form of publication of the draft proposals and associated draft guidelines on the Health and Safety Authority’s website, seeking submissions, as well as direct contact with key stakeholders, will be undertaken in line with the Authority’s standard practice for public consultation, in accordance with Section 57(2) of the Safety, Health and Welfare at Work Act 2005. 

4.0 ENFORCEMENT AND COMPLIANCE

The Health and Safety Authority has responsibility for enforcing health and safety legislation. The Authority employs approximately 197 staff as inspectors, professional specialists, administrators and clerical support. The Authority has in the region of 127 inspectors carrying out a range of roles including the development of legislative proposals at EU and national level, development of guidance, liaison with representative bodies, inspection, promotion, information and advisory activities, management and development of staff, investigation of complaints and accidents and the prosecution of offenders. The Authority carries out proactive and reactive investigations across all workplaces. By focusing on compliance the Authority can actively enforce relevant legislation. Non-compliance will be identified in these checks by inspectors and improvements will be effected by responding to issues raised.

5.0 REVIEW

The Authority will continue with its role of reviewing the impact of legislation and attempting to identify deficiencies and potential improvements. Monitoring of enforcement statistics and the identification of trends through analysis of requests for information, accident and dangerous occurrence data and complaints forms part of any such reviews. The annual report of the Authority provides an ongoing public review of progress.
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